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RECENT DEVELOPMENT
GRIMM V. STATE: IN THE CONTEXT OF A PROBABLE CAUSE
DETERMINATION, THE RELIABILITY OF A DRUG-DETECTION
DOG’S ALERT IS REVIEWED FOR CLEAR ERROR.

By: Harry Snoots
The Court of Appeals of Maryland held that a trial court’s determination of
reliability of a drug-detection dog is a question of fact, and therefore it must
be reviewed for clear error. Grimm v. State, 458 Md. 602, 609, 183 A.3d 167,
171 (2018). Further, the court held that the trial court did not commit clear
error when they found that, under the totality of the circumstances, the drugdetection dog’s alert to the presence of drugs was reliable for probable cause
determinations. Id. Although the court affirmed that a finding of probable
cause is reviewed de novo, it recognized that background facts are necessary
to establish probable cause which must be reviewed with deference. Id.
On April 19th, 2014, Sergeant Lamb (“Lamb”) initiated a traffic stop of the
vehicle driven by Brian Grimm (“Grimm”). Grimm’s vehicle matched the
description of a vehicle suspected of possible drug-trafficking that had been
reported by a detective with the High Intensity Drug Trafficking Area team.
Officer Carl Keightley (“Keightley”) and his K-9, Ace, were subsequently
called to the scene and performed a scan of the vehicle. Ace alerted, and a
search was conducted on the vehicle. A large amount of heroin and
amphetamines were discovered. The State of Maryland (“State”) charged
Grimm with possession with the intent to distribute in the Circuit Court for
Anne Arundel County as well as other crimes. Subsequently, Grimm filed a
motion to suppress the drug evidence, arguing that the officers lacked probable
cause.
At the hearing on the motion to suppress, the State called Keightley and
Sergeant Mary Davis (“Davis”) to testify as expert witnesses, and Grimm
called Officer Michael McNerney (“McNerney”) as one of his experts. The
circuit court reviewed Ace’s training records, field reports, the certification
guidelines for drug-detection dogs, and Keightley’s and Ace’s subsequent
certifications as evidence of Ace’s reliability in the field. McNerney testified
that at the time of Grimm’s traffic stop, Keightley and Ace had not performed
the requisite training hours, and therefore, were not reliable to detect the
presence of drugs. Davis’ testified, based on her training, knowledge, and
experience as a K-9 trainer, that Ace was competent to detect the presence of
drugs. Therefore, it was reasonable for Keightley to rely on Ace’s alert in the
field.
Subsequently, the circuit court denied Grimm’s motion to suppress, finding
that Davis was a more credible expert witness. Davis had superior
qualifications and more experience in the field of K-9 training, and she had
given articulated testimony on Ace’s behavior during the stop and the training
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protocols. Therefore, the court held that Sergeant Lamb had probable cause
to search the vehicle based on Ace’s alert to the presence of drugs. Grimm
pled guilty to possession of heroin with intent to distribute, on the condition
that he may appeal the denial of the motion to suppress. On appeal, the Court
of Special Appeals of Maryland affirmed the circuit court’s decision.
Grimm filed a petition for a writ of certiorari, and the State filed a
conditional cross-petition for a writ of certiorari seeking review by the Court
of Appeals of Maryland. The Court of Appeals of Maryland granted both
petitions. The court was asked to determine the applicable standard of review
for a probable cause determination based on a drug-detection dog’s alert, and
whether the circuit court erred in ruling that Sergeant Lamb had probable cause
to search the vehicle driven by Grimm.
The Court of Appeals of Maryland began its analysis by establishing that
the question of probable cause in a warrantless search is reviewed de novo.
Grimm, 458 Md. at 650, 183 A.3d at 195. The court noted, however, that a
determination of probable cause involves a two-step process. Id. First, the
court must analyze the relevant historical and background facts. Id. Second,
the court must determine whether those facts are sufficient to support a finding
of probable cause to search. Id.
Next, the court analyzed how to distinguish factual questions from legal
questions. Grimm, 458 Md. at 651, 183 A.3d at 195-96. The court examined
applicable Supreme Court case law, then stated that an issue is considered a
factual question when a trial court is in a more appropriate position to rule on
an issue. Grimm, 458 Md. at 651, 183 A.3d at 196 (citing Miller v. Fenton,
474 U.S. 104, 114 (1985)). In this instance, trial court was in a more
appropriate position to assess the credibility of witnesses, to review a
recording of the traffic stop, to determine the weight given to the dog’s training
records and field reports, and to consider the qualification of any expert
witnesses. Grimm, 458 Md. at 652-53, 183 A.3d at 197.
A recording of the traffic stop was admitted in to evidence, when competing
testimony from expert witnesses was heard. Grimm, 458 Md. at 653, 183 A.3d
at 197. Although the Court of Appeals had access to the testimony transcripts
and the video of the stop, they were not able to view the video and hear the
testimony simultaneously like the circuit court. Id. Additionally, the circuit
court was able to examine the expert witnesses’ demeanor during their
testimony for any indication of bias. Id. at 654-55, 183 A.3d at 198. Finding
that the circuit court was in the best position to determine Ace’s reliability, the
court held that the trial court’s reliability determination was a finding of fact
to be reviewed for clear error. Id. at 657, 183 A.3d at 199.
Next, the court examined whether the trial court was clearly erroneous in
finding that Ace was reliable. Grimm, 458 Md. at 663, 183 A.3d at 203. The
court noted that the circuit court’s reliability determination was supported by
its finding that Davis was the more credible expert witnesses, and the
acceptance of Davis’ testimony that Ace was reliable. Id. at 663-64, 183 A.3d
at 203. Here, the evidence used by the circuit court to find that Davis was most
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credible was her qualifications, knowledge, and overall training experience
with K-9 units and drug-detection dogs, as well as their superiority to the
qualifications of Grimm’s expert witnesses. Grimm, 458 Md. at 664-67, 183
A.3d at 203-05. Also, it was held that Ace’s training records, alone, were
enough to support the reliability determination. Grimm, 458 Md. at 667, 183
A.3d at 205 (citing Harris, 568 U.S. at 249). Based on a review of the
evidence, the Court of Appeals held that the circuit court did not commit clear
error in finding Ace reliable, and under the totality of the circumstances,
Sergeant Lamb had probable cause to search Grimm’s vehicle. Id. at 458 Md.
at 663, 183 A.3d at 203.
In the concurring opinion, Judge Adkins found that the court was correct in
their finding of the reliability of Ace and the existence of probable cause, but
believed that the proper review of reliability of a drug-detection dog is a
question of law and should be reviewed without deference. Grimm, 458 Md.
at 669-70, 183 A.3d at 207. According to Judge Adkins, under the Supreme
Court case Florida v. Harris, the analysis of the reliability of a drug-detection
dog is a question of law, not fact. Id. at 670, 183 A.3d at 207 (citing Harris,
568 U.S. at 247-48). Ultimately, Adkins was satisfied with the finding of the
court because, under the totality of the circumstances, a reasonable police
officer would have believed that Ace was reliable when detecting drugs in the
field based on Ace’s training, certification, and experience. Id. at 676, 183
A.3d at 210
In Grimm, the Court of Appeals of Maryland held that the question of a
drug-detection dog’s reliability is a question of fact and reviewed on appeal
for clear error. This decision details the complicated process that must go in
to the verification of probable cause during evidentiary hearings. Specifically,
how the use of sensory enhancements, like trained drug-detection dogs, may
be an integral part, or hinderance, of the probable cause determination by
police. For future cases that may involve questions of a drug-detection dog’s
reliability, the state legislature should take the lead by establishing
requirements at a state level, which will further dictate when a dog may be
considered a reliable tool by law enforcement. This will additionally protect
citizens from any undue invasion of privacy where an unreliable or untrained
dog may be the key factor in a probable cause determination for a warrantless
search.

